MAHARASHTRA ADMINISTRATIVE TRIBUNAL
NAGPUR BENCH NAGPUR
ORIGINAL APPLICATION NO. 947/2018

Shri. Promod Dagduji Solanke,

aged about 44 years, Occupation: Service,
R/o Govind Vihar, Nagpur Road, Warud,
Tah.Warud, Dist. Amravati.

Applicant.

Versus

1) The State of Maharashtra,
through its Secretary, Department
Revenue & Forest, Mantralaya,
Mumbai-32

2) The Divisional Commissioner,
Amravati, Camp Amravati, Tah &
Dist.Amravati.

3) The District Collector, Amravati,
Tah. & Dist.Amravati.

4) Shri. A.M. Pawar, Aged about
Adult, Occ.: Service, R/o ward no.2,
Warud, Tah.Warud, Dist. Amravati.

5) The Sub-Divisional Officer, Morshi,
Tah. Morshi, Dist. Amravati
Respondents

Shri H.D.Futane, Ld. counsel for the applicant.
Shri S.A.Sainis, Ld. P.O. for the respondents.

Coram:- Hon’ble Shri M.A.Lovekar, Member (J).

Dated: - 10" June 2022
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JUDGMENT

Judgment is reserved on 7" June, 2022.

Judgment is pronounced on 10 June, 2022.

Heard Shri H.D.Futane, learned counsel for the applicant
and Shri S.A.Sainis, learned P.O. for the Respondents.
2. In this O.A. order dated 24.01.2018 passed by respondent no.3
rejecting objection of the applicant to properly fix his seniority is
impugned.
3. Case of the applicant is as follows.

The applicant joined as Talathi on 22.11.1999. His services were
confirmed. He passed Sub-Service Departmental Examination on
31.10.2008. He passed Revenue Qualifying Examination on 30.04.2009.
He thus, became eligible for being considered for promotional post of
Circle Officer / Revenue Inspector. In seniority list of 2013 he was
placed at sr.no0.166. Though respondent no.4 was junior to him, he was
placed at sr.no.116 in the seniority list of 2013. The applicant raised
objection to such fixation of seniority before respondent no.3. Instead of
correcting the seniority list, respondent no.3, by relying on the
uncorrected seniority list, by order dated 28.09.2015, promoted
respondent no.4 to the post Circle Officer. Being aggrieved thereby the

applicant filed review application (Annexure-1) before respondent no.2.
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Respondent no.3 resisted it by filing a reply (Annexure-2). After hearing
the parties respondent no.2 allowed the review application by order
dated 25.05.2017 (Annexure-3) by granting deemed date of promotion to
the applicant i.e. 28.09.2015, that being the date on which respondent
no.4 was promoted to the post of Circle Officer. Respondent no.2
further directed respondent no.3 to give benefits of deemed date of
promotion, and take necessary steps to correct seniority list to confer
benefits of seniority and promotion on the applicant in accordance with
Rules. On 03.10.2017 the applicant made a representation (Annexure-
4) to respondent no.3 to implement the order of respondent 2 passed in
review application. Pursuant thereto respondent no.5 corrected seniority
list of 2016 (Annexure-5). However, respondent no.3 did not take other
steps directed to be taken by respondent no.2 by the order passed in
review application. While preparing a common seniority list for the
years 2014, 2015, 2016 & 2017 (Annexure-6) objections raised by the
applicant with regard to fixation of his seniority were not considered
properly. This resulted in the passing of the impugned order (Annexure-
7). Hence, this application.

4, Reply of respondent no.3 is at p.p.38 to 42. According to
respondent no.3 seniority list in question was prepared as per the
Maharashtra Civil Services (Regulations of Seniority) Rules, 1982, G.R.

dated 21.10.2011, Sub-Service Departmental Examination Rules dated
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29.10.1997 and Maharashtra Revenue Qualifying Examination for the
promotion to the post of Circle Officer (from the cadre of Talathi) Rules
dated 04.06.1998.

5.  For deciding the issue involved in the matter following details

(which are given below in a tabular form) are relevant.

Sr.No. | Relevant Dates Applicant Respondent no.4
1. Date of commencement of | 22.11.1999 R-4

service as Talathi 02.11.2007
2. Date of passing Sub-Service | 31.10.2008 31.12.2009

Departmental Examination

3. Date of passing Revenue | 30.04.2009 14.10.2011

Qualifying Examination

6. The respondents have relied on Rule 5 of SSD Rules of

29.10.1997. It reads as under.

Q. Thtell 3t & oA AR URUA - PR 8 AL ffla belcen wenasd a
efire ATt TieT 3ol ot =

31) wdten vt gswia e e v =n wgduemt wihen 3xivl givaw Je ewta
R AAGATRN UGIR HRIHA BT AUR FATEL. AAGARN dSoieliet eIt dTeTaie BHIEUIR
WRAEER Ivd AUR @ QN Rl AP Iaciett dae@e A dl Tl 3 FEE

Rticrarga fepan @en uRan 3wt Frenurgs R 1 3EaRt JFe v TR RetimRys 32
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Biact 3t BN Aaet q6 AFE A EREAR ARG I Fd AaGt = Jvna Aeiet. gdten
BIEBIcte AHATDL el IR .
) AT qAE! AT A AT AP, FgUS ol Aol =T 3R T3

ittt A SR &AM T ACAHG! A ALBAGH AP, AT AU S SIAUM-AT
3 TR W e @ we ffsfde daeen senadhia suft Hefine whten it gton-n
AcToATEA el SABATDH ATl ST Asel.

7.  The applicant, on the other hand, has relied on Rule 6 of RQE

Rules of 04.06.1998. It reads as under.

§ T8RN it o e @R uRvna - 9) TN denet @ Trwiwe kiffie
Hole Hlenadia a JefiAed ahizn 3t F AR FHse MUBR AW ISR TElestell Ju=
TRISEIRTS! S I 3PN URAT ittt St 3Actiet e sien el 3ecitot AR I
Hoslelclt 3T 3o Fd AR FE TR SABAl APlEl. THd SUtsdl Jdid 3ten Jd
AR S ACS TR AR IRAANE d St A SR W A orreaeret fagia deteen sdrenasfia
auftr Jefiwed wdten Sl 2idier Boar s=isn wdan Skl SvamrE Je 2vaa e 3en T
AcToATE Feh Al SAGA HH AV,

R) IO Reiwgdt FHse SRER TR { TEEEdl qRId et 3t acte! BrEd $(R)
A yraifia DeneHR Reties 39 BAar 9]%% Ak terar =uydt 3wttt Fvm dia a Je uden
3aiivl FEwld StEal st Jew ufeN il euRs e Rreduda Biudist aftie ddeare
e gFheR IR A

8. It is not in dispute that the applicant did not clear either of the
Departmental Examinations in permissible number of chances whereas

respondent no.4 cleared both these examinations in permissible number

of chances. Question is whether this circumstance would adversely
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affect seniority of the applicant vis-a-vis respondent no.4 while
considering his case for promotion to the post of Circle Officer.

9. According to learned advocate for the applicant the question
involved in the matter (which is framed as above) will have to be
answered in the negative in view of judgment dated 19.01.2016 passed
by the Bombay High Court (Nagpur Bench) in W.P.N0.2521/2015
(Narayan S/o Haribhau Sonune versus State of Maharashtra and 3
others). In this case it is held (In para 6) —

6. It appears that the seniority of a Talathi who fails to
pass the Revenue Qualifying Examination within the
permissible attempts could be affected in the following three
contingencies in view of Rule 6 of the Rules.

1) When a Talathi junior to the Talathi who fails to qualify
the examination within the permissible attempts has passed
the Revenue Qualifying Examination within the permissible
attempts before such a Talathi;

2) When a Talathi junior to the Talathi who has failed to
pass the Revenue Qualifying Examination within the
permissible attempts has been granted exemption from
appearing at the Revenue Qualifying Examination in more
than the permissible attempts; and

3) Where a Talathi senior to such Talathi has passed the
Revenue Qualifying Examination in permissible attempts after
the Talathi who has failed to pass the Revenue Qualifying

Examination within the permissible attempts.
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10. In the instant case respondent no.4 neither entered the service as
Talathi before the applicant nor did he clear either of the Departmental
Examinations before the applicant cleared them as would become
apparent from the aforementioned table.

In the case of Narayan (Supra) it is further held.

A junior Talathi would be entitled to gain seniority over a
senior Talathi only when the Senior Talathi fails to pass the
Revenue Qualifying Examination within the permissible
attempts and the junior Talathi passes the Revenue Qualifying
Examination or is exempted from passing the Revenue
Qualifying Examination before the Senior Talathi has passed
the qualifying examination in more than the permissible
attempts.

In this rulings it is also held-

Since the question of applicability of the third
contingency would arise only in case of a Talathi, who is
senior to the petitioner, the applicability of the third
contingency to the case of the respondent no.4 would not
arise as the respondent no.4 was admittedly junior to the
petitioner, having been appointed on 12.11.1999 as against

the appointment of the petitioner on 15.02.1991.

Aforequoted observations squarely apply to the facts of the case in
hand. This application, therefore, deserves to be allowed. Hence, the

order.

0.A.N0.947/2018



()

(ii)

(iii)

(iv)

ORDER
The impugned order/communication dated 24.01.2018
(Annexure-7) issued by respondent no.3 is quashed
and set aside.
The applicant is granted deemed date of promotion
1.e.28.09.2015 that being the date of which respondent
no.4 was promoted to the post of Circle Officer.
Seniority list shall be corrected in accordance with this
determination, and all benefits flowing therefrom shall
be given to the applicant within 90 days from the date
of this order.

No order as to costs.

(M.A.Lovekar)
Member (J)

Dated — 10/06/2022.

0.A.N0.947/2018



[ affirm that the contents of the PDF file order are word to word same

as per original Judgment.

Name of Steno : Raksha Shashikant Mankawde.
Court Name : Court of Hon’ble Member (]) .
Judgment signed on : 10/06/2022.

and pronounced on

Uploaded on : 10/06/2022.*
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